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STIPULATIONS OF THE INTERNATIOMAL TELEOQMMUNICATIONS
AGREEMENT CONCERNING MILYTARY RADXIO STATIONS

[Following is & translation of an artisle by H. Press-

ler, Bonn, in the German~language publication
gy das Poste ynd Farmmeldeweogn (Record of the Postal
A lssommunicaticas Syy Vol. 9, No. 3., Bom,
June 1957, pages 183191,
£ Intreduation
For of the following analysis, the term "ailitary
radio stat is to refer to thoss radio stations which serve the

astionsl defumse. As far as radio stations of this type are gon-

;md, the mm“tmjlg l'mld-m:n(m International
elecomsmnieat i Agresmnt, in Chapter #Spesial Stipue
lations for Badlo Servise”), Soatains Artisle 48 which reads as
ollowss

1. The Ordinary as well as the Extraordinary Members retain
their full fresdom with respect to the military radio
installations of their land, ses, and air forces.

2. It is, however, essential that « as far as such instslla-
tions are soncernsd « those conditions be cobserved which
refor to assistanse in cases of eaergewy and to measuwes
devised to avoid haraful interference, as well as the
conditions of the Regnlatory Statutes whish deal with the
manner of transaission and frequencies to be detemined
by the type of service used.

3. If sugh installations participate in the servise for publis
use or in other types of service covered by the Regulatory
Statutes pertaining to this agreement, it is also necessary
that they be in conformity with the regulations eovering
the use of such services.

The prastioal application of these stipulations has resulted

in certain diffieculties, due to the faot that the wording of said
stipulations does not clearly indicate the extent to which the
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rights and obligations of military radio stations differnfrom those
of other radio stations. In applying the IFV, doubts may also arise
due to the fact that one of the primsipal artislss of the IFY

- nzaely Article 45 ("Harmful Interfersnce®) - stipulates that "all
radio stations ... - independent of their intended use - must be
built and operated such & way that they will not cause any hammfu}
interference ...” 2}, This wording might lead to the conslusion that
military radio stations are validly bound by theses stipulations of
Article 45. Article 19, paragraph 1 ("Exsouticn of the Agreement
and its Regulatory Statutes™), howsver, expressly ’f-npta military
radio stations from the intemational arrangement //.

No further regulations sonserning military radio stations are
contained in the Buenos Alirves Agreement. Comsntaries referring to
the IFV - and especially to Article 48 - have not yet been issued.
The doouments relating to the goverrment conferamce at Bpenos Aires
do not offer any clarification with respect to the aforementionsd
doubts. An attempt will, therefore, be made to gain some elucidative
information about the significanse of Artiole 48 from the history of
its origin, 1.e. from the corresponding stipulations of earlier
international mdio agreegents. :

- Héstory of the origin of Article 48

- The first international radio agresment was Sonoludod during
the preliminary conference held in Berlin in 1903 4), With respest
to military radio stations, it contained the following stipulations
in Article VII:

fThe stipulations of the agreement to be consluded
- except for the stipulations embodied in Artiocles IV
and V - do not apply te those wireless telegraph stations
of the govermment which are not available for general use.”

The aforementionsd artisles IV and V read as followss

(IV) The wireless telegraph stations - exsept in
cases where they are materially unable to do so - are
to give priority to requests for assistance received
from ships.

(V) The operation of wireless telegraph stations
is, if possible, to be arranged in such a way that it
does not interfere with the operation of other stations.

In 1903, the only radio stations "not availabls for general

use’ were those of the Navy. According to the aforementioned agree-
ment concluded during the preliminary conference, said stations
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were, thus, to be subject to anly two ~ although fundamental -
stipulations; participation in emsrgency ccmmunications and avoid-
ance of interference. These two stipulations apply egually to mili.
tary radio stations and to cther radio stations.

As is wall known, the preliminary conference 5) was sonvened
because of the fact that seagoing vessels eguipped with Marooni
radio installations refused to maintain contast with other maritims
radio stations (it was at this time that the German industry began
to equip seagoing vessels with German-made radioc units). It vas
the main goal of the preliminary sonference to stipulate the duty
of commnication ©/, irrespective of the type of radio installatiom.
At the same time, rate problams wers settled, regulations re
suergensy camsunications and interference were worked out, and it
was agreed upon that the participating administrations would exchange
among each other data concerning the technisal charasteristics of
their radio installations.

In 1906, this preliminary conference was followed by the
Berlin Radio Conferense whish lsd to the conelusion of t% Inter-
national Radio Telegraphy Agreement of 3 November 1906 . This
agresment wvas signed by 15 nations. Military radio stations are
dealt with in Article 21 which reads as follows:

" The signatories retain absolute freedom with respect
to radio-telegraphioc installations not provided for in
Article 1, particularly with respest to Navy and Army
installations; said installations are subject to the pro-
visions outlined in Articles 8 and 9§ of this agreement.

If, however, these installations partisipate in public
communications, they are to comply - in carrying out this
servise ~ with the provisions of the Regulatory Statutes,
as far as manner of transmission and ascounting are con-
carned .” .

Articles 8 and 9, heretofore referred to, read as follows:
"(8) The operation of the radio telegraph stations must,
if possible, be arranged in such a way that it does not
interfer with the operation of other similsr stations.
(9) The radio telegraph stations have the duty to

treat distress calls from ships at sea with ungqualified
preference, to respond, and to adequately comply with them.®
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In this 1906 wording, one can already resognise the wording
of the 1952 agreement referred to in the Introdustion. If one takes
into consideration that, in 1906, thers was no domsereisl aviation
as yet, that it was not yet poassible to preseribe s of trans.
mission since only transmission iype B (dmmped waves) was in existence,
and that the stipulations concerning frequencies were asctually cone
fined to 300 m and 600 m waves, one can already detest im this 1906
wording the oorresponding content of the 1952 version. It ought to
bs especially noted that the prinsiple of ™absolute freedon” of
military radio stations, as cutlined in 1906, reappears verbatim in
the 1952 version. It will be evident that the provisions
nilitary radio stations have, on the whole, undergons only style
changes in the course of the xmm%‘confm“. This is sur~
prising in view of the fast that, in 1906, radio engineering was only
in the early stages of a great developuent whish, in the subsequent
five desadss, vesulted in sn entirely &hanged situation. This will
be discussed later in more detail.

The dessription of the Berlin sonfersnce 8) alsc contains one
of the few explanations yeferring to the topic under discussion.
Acoording to said desseription,

fithe Japanese delegates propossd the inslusion of an
articls, acoording to which the provisions of the agres-
ment would in no way apply to Army and Navy installations,
singe the latter - as far as both arrangement and purpose
are songerned - would be completely different from the
oquipment wsed in general service; they also asked for
the inslusion of a special provision, ascording to which
it would be adnissible to olose any radio station for wp
to two hours daily for general use, if sucsh move should
be advisable in the military interest. However, both
proposals were rejected, since it sould be proved that,

in the other provisions of the agreement, sufficient allow-
ances had been made to satisfy all aspects of the military
interest, Neither the International Radioc Agreement nor
the International Telegraph Agreement contain any positive
provisions applicable in cass of war.®

The Mabsolute freedom™ cutlined in the Berlin Agreement
results in invalidating the contrastual stipulations (except for
Articles 8 and 9) and the Regulatory Statutes (the then ™iwecutive
Ordert?’) for military radio stations. The entire agreement is now
confined to the operation of coastal stations and stations on board
ships. The Mabsolute freedom® of military radio stations seeas,
therefore, Justified if ome takes into account the type and extent
of these 1906 stipulations. The question will later be examined
as to whether ihis freedaa of military stations would still be
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justified if the type and extent of the internatiomal stipulations
were to be considerably expanded in sscerdanse with the advansed
status of technique and operation. In other words, the extent of
% fresdon™ will be determined by the ratio between binding rules
and non~binding international rules.

The next international radio agreement was concluded in
London in the year 1912. The provisions referring to military
radio stations were, to a large axtent, incorporated without changes
now, however, the radio stations of the fixed radio service were -
to a certain degree -~ put on an equal level with military radio
stations, as far as ¥absolute freedws" is concerned. Artisle 21 of
the London Agreemsnt peads as follows:

"The signatories retain absolute freedom with respect
to radio-telegraphic installations not referred to in
Artiocle 1, particularly with respest to Army and Navy
installations as well as thoss stations engaged in conmuni.
cations betireen fixed points. All these installations and
stations are subject only to the duties stipulated in
Articles 8 and § of the pressat agreezent.

However, if these installations and stations partici.
pate in public oversea sommunicatiocns, they are -~ as far
as manner of transmission and acsounting are concerned -
to observe the provisions of the Regulatory Statutes in
the performance of their service.

i Jf,l'om dthecotheshand;:toastal: stations:«apart.from
public communiocations with ships at sea - engage in the
exchange of messages between fixed points, they are - as
far as the latter service is concerned - not subjest to
the stipulations of the agresment, with the proviso that
they must camply with Articles 8 and 9 of the agreement.

The fixed stations, however, which take care of cane
munications between two land-based stations, ars not per-
mitted to refuse the exchange of radio telegrams with
another fixed station solely because of the system employed
by such station; but each country retains full freedom
concerning its arrangement of service between fixed points,
as well as the right to determine which communications
ought to be handled by the stations designated to take
care ol this type of service.”

The long discussion which tcok place at the London Confer-
ence about this expansicn of Article 21, and which was concluded by
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way of balloting 9), is very informative. It cught to be borne
in mind that - even at the time of the London Conference - a fixed
radio service was still prestically nonexistent, and that the object
of the London Agreemsnt continued to be the radio traffic between
coastal stations snd stations on board ships. For this reason, it
was pointed out during the conferenss -~ snd justifiably so - that
all partieipants were lacking in experisnce nesessary to regulate
‘the fixsd radio servise on an intermational basis. This discussion
about the new Article 21, however, furnishes an insight into the
meaning of the term "absolute freedce® - in that it was

looked upon as an immunity from the duty of samsunication, which

- a8 mantioned before -~ was one of the prinsipal geoals of the 1903
international radio settlement. In the light of this dissussion
- 1.8. with regard to the commnicating duty of radio stations -
the absolute freedom of military radio stations (within the limits
of Articles & and 9) sesms entirely comprehensible. In this ocn~
nestion, it is irrelevant that the communicating duty in the fixsd
radio serviee does not astually refuire any international arrange-
ment sinse the international exchange of messages via fixsd radio
stations (as well as telegraphic eommunications) can - and must -
for technical rcuen bo séttled by way of bilatersl agrewmants.

’ m« of the first World War, the next radio conference,
which had been sthedulad for the year 1917, was only held 1n1927
ia- Vashington. The International Radio Agreement sonaluded in the
course of said conference is, on the whols, essentially different
from the London Agrewssat. This is primarily dus to the rapid
developasnt of radio enginesring during the intervening years as
well as to its greater field of application. Nevertheless, the
proviasions concerning military radio stations wers taken over Irom
the London Agresment without any essential changes; fixed radio
stations, however, are no longer mentionsd in connection with mildi-
tary radio stations which are dealt with in Article 22 of the
Washington Agresment. Artiole 22 reads as follows:

"Radio Installations of the Army and Navy

Par. 1. The contrasting goverments retain their full
freedom with respest to the radio installations not
listed in Article 2, especially those of the Army and
the Navy.

Par. 2. As far as possible, all these inutallations

and radio stations ought to observe the provisions of
the Regulatory Statutes referring to assistance in cases
of emergency and to measures for the avoidance of inter-
ference. In addition, depending upon the type of service
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they perform, they must - as far as possible - comply
with the provisions of the Regulatory Statutes referring
to the types and frequencies of waves to be utilised.

Par. 3. If these installations and radio stations, howe
ever, partieipate in public scommunications or in those
special serviees regulated in the Regulatory Statutes of
this Agresment, they are genmarally required - in performing
these services ~ to observe the provisions of the Rggulatory
Statutes.”

This Artisle 22 of the 1927 International Radio Agreeuent of
Washington is already so similar - in the lstter as well as in the
spirit of the stipulation ~ to Articls 48 of the Intermaticnal Tele-
comsunications Agreement of Buenos Aires, as eonsluded in 1952,
that we may well dispenss with queting the similar versions of the
intervening agresusnts of Madrid (1932) and Atlantie City (1947).
The insignificant differences in wording arse of no importanse for
the question hers under discussion and are solely due to changes in
the organisation of the international telsscmmunications system
(e.g+, combining the International Telegraphy Agreement with the
International Radio Agreement to fom the International Telscommuni-
cations Agreement, as well as other changes of a similar nature).

The following can be gathered from the aforementioned history
of origing

1. The principle of the ®absclute freedom™ of military radio
stations, which was first laid down in the year 1906, has retained
its validity in the intervening peiiod of 46 years. Thers is reason
to assume that, vhen this principle was first formulated in 1906, it
was t:xo primary goal to stipulate "imaunity from the communicating
duty.

2. The obligation of military radio stations to comply with
the provisions concerning assistance in emergencies and conserning
the avoidance of interference has - in the periocd between 1906 and
1952 - undergone only the following changes:

The 1906 agreement embodiss a binding obligation for
military radio stations to comply with Article & (Interference)
and Article 9 (Emergencies). The 1952 agreement - as well as all
other agresments concluded since 1927 - stipulates, on the other
hand, that the pertinent provisions ought to be complied with "if
possible.” In this respect, the 1952 agreement amplifies the
freedom of military radio stations, as compared with agreements
concluded prior to 1927.



3. The duty of military radio stations to observe inter-
national regulations, whenever they partisipate in public communi.
cations, has remained essentially unchanged sinse 1906. The inser-
‘tion of the words ®in general®™, which first ocourred in the 1927
agreemant, slightly lessened this obligation, as oompared with
earlier agreements.

4. In accordance with the development of radio teohniques
and the wider distribution of radio sommunisations, military radio
stations - ever since 1927 -~ have besn bound by the provisions
relating to "Types and Frequencies of Waves to be Utiliszed”, a fact
whioch is evidenced in the 1952 agreement by the formulation "manners
of transmissions and frequensies to be employed depending upon the
service to be performed.® In this connection, it ought to be noted
that the Washington Agreement, in introducing a partitioning into
frequensy ranges, also provided - for the first timse . for spheres
of "mobile, non-public services® which, thus, were to be reserved
for military radio stations, and that such spheres of non-public ‘
services have no longer been provided for since 19,7 (Atlantio City).

II1. Interpretation of Articls 48

Due to the fact that the short recapitulation of the history
of origin of Article 48 does not unequivocally answer the question
here under discussion, it will now be attempted to ascertain the
possible interpretations of Article 48 through an analysis of the
wording.

1. The first paragraph of Article 48, if considered inde-
pendently, does not require any interpretation. The Mabsolute
freesdom®™ of the members, as far as military radic stations are con-
cerned, oan only mean thét the members ars not bound, with respect
to these radio stations, by the provisions of the IFV and the VO Funk
[Vollzugsordnung Funk; Regulatory Radio Statutes/, and that said
provisions, therefors, are not applicable to military radio stations.
This implies that military radio stations are not subject to any
international stipulations.

2. 'The second paragraph cof Article 48 limits, to a certain
extent, the freedom of military radio stations, which the first para-
graph established as a general principle. lHore particularly, mili-
tary radio stations - Mas far as possible®™ -~ are subject to:

a) the "provisicns concerning assistance in .cases of
energency’ ;



b) the "provisions conserning measures for the avoidance
of harmful interference™;}

8) the "provisions of the Regulatory Statutes concerning
the types and freguencies of waves to be utiliged,
depending upon the type of servics performed”.

This obligation to eomply with the three aforementioned
sonditions - a) to 6) ~ is not stringemt, as is evidenced by the
inclusion of the words ®as far as possible.® Thus, the concept of
assessing the possibility of compliance is interpolated. In this
connection, thersfore, the aforemsntionsd second paragraph bestows
upon Article 48 the charasteristios of a (strong) resammendation.

'%g__a)t "Provisions congerning assistance in cases of
emergendy™ are sontained in Article 46 of the IFV as well as in

the VO Funk. Artisle 46 of the IFV establishes, in prinsiple, the
absolute preferense of distress salls and smergency reports 10),
This is the only stipulation in the IFV dealing with smergencsy.
communioations. Such emergency scmmuniscations are, however, more
fully dealt with in the VO Funk; the pertinent provisions are
partially sombined in special chapters and partially scattered among
other provisions. Without any claim to oalﬁ’hn.u, the following
provisions of the VO Funk can here be oited’'/s

Nos. 7L-T19 (*Cases of emsrgency®™)
Nos. 813-818 ("Call, reply, and emergensies®)

Nos. 860-949 (Chapter XIV: RCases of suargensy. Distress
signals, urpncg signals, and
safety signals®).

As to b)t The "provisions concerning measures for the
avoidance of harmful interference”™ are less definite. The perti-
nent provisions are contained in Artiols 45 of the IFV as well as
in many seetions of the VO Funk.

In its first paragraph, Article 45 requires that all wadio
stations -~ "irrespective of their intended use® - avoid hamful
interference. As previously mentioned, tne application of this
provision to military radio stations would be in contradiction to
Article 19, first paragraph, which exempts military radio stations
from the contractual settlement. It must, therefore, be assumed that
the "provisicns concerning measures for the avoidance of harmful
interference® refer only to the pertinent provisions of the VO Funk.
This also seems to be in accordance with the French wording of the
agreement, on the basis of which the "dispositions reglementaires"
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are made binding; this, according to the temainology customarily
used in the IFV, means the “provisions of the Regulatory Statutes.”

It is extremely difficult to determine whish provisions of
the VO Punk ought to be dited in this commection. For it is one of
the primary funstions of prastically all VO Funk provisions to
avoid harmful interferense. It, thus, seems advisable to start by
referring to those VO Funk provisions which - either by virtue of
their heading or by virtue of their wording - have the definite
and dikest funotion of avoiding such interferenss. In this connso-
tion, it ought to be noted that the provisions sonserning types
of tranmission and frequencies, which are listed wumder ¢), also
prmrug serve ths same purpose and that, therefore, a separation
of the b) and o) cases seems arbitrary and difficult. Nevertheless,
only those proytsions will be quoted here whisch, most probably, will
not be coversd by section o). Thus, at least the following VO Funk
provisions ought to be mentioned in this connectiont

Nos. 372-376 ('Diltﬁrbancoo of a general nature®)
Nos. 378-379 ({"Special cases of disturbanses®)
Nos. 330-382 ("Experimental tranmmissions®)

Nos. 386-391 ("Procedures in case of disturbances")
No. 576 ("Radiation of receivers")

Nos. 609-614 (®Introdustory measures”)

In addition, VO Funk contains numerous other provisions
which, indirestly, work towards avoiding harmful disturbances.
Article 17 (Nos. 397-400), for instance, stipulates with respect
to the "Quality of Transmissions™ that the radio stations are
required to observe certain frequency tolerances, and that the band
width, the energy of the harmonisc, and abnormal radiations must be
kept at a low level, in accordance with the existing technological
status. These provisions have, undoubtedly, the goal of avoiding
harmful interference. It is a question of interpretation, however,
whether these provisions - in accordance with Articles 48, second
paragraph, of the IFV - also apply to military radio stations.

As another example, we might quote the provisions of Chapter
XI of VO Funk (Nos. 493-555). They deal with the certificates of
radio operators at ship stations or aircraft stations; they, too,
serve the purpose of assuring the avoidance of harmful interference
by means of orderly servicing of the radio equipment. As far as the
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application of the provisions regarding "Inspection of Mobile Radio
Stations® is concerned, which ars also contained in said Chapter,
it is to be expected that they will raise special doubts among the
member nations of the UIT / Union Internationale de Tolcccumni
cations; International Telecammunications Unicn 7.

The above examples are intended to show that this seotion
of the second paragraph of IFV Article 48 lsaves ampls room for
interpretation.

As to ¢): The "provisions of the Regulatory Statutes cone
corning the types and frequencies of waves to be utilized, depending
upon the type of serviocs performed” occupy a large portion of the
Regulatory Radio Statutes and constitute the basis for international
cooperation in the radio field. In this connection, it ought to be
pointed out that these provisions serve two different purposes: on
one hand, it is their goal to avoid - or, at least, limit to a
large extent - mutual interferense; on the other hand, it is their
purpose to stipulats common international traffis routes (channels)
for the mutual exchange of communications. This latter purpose was
served by the first wave agreements (e.g. emergency sea wave and
others). IL was only later that ons recognised the prasticability
of redusing harmful interference by allocating certain frequenoy
ranges to the different servioces.

The provisions concerning types of transmission and fre-
quencies are contained in the following sections of VO Funk:

Nos. 86-283 (Chapter 1II "Frequenciss")

Nos. 568-572 (“Aircraft and seronauticalsstations®)

Nos. 573-580 ("Demands upon mobile radio stations")

Nos. 581-597 ("Ship stations")

Nos. 598-599 ("Airecraft stations®)

Nos. 600-601 ("Lifeboats etc.")

Nos. 711~-712 ("Limitations")

Nos. 714-719 ("Energencies")

As mentioned above under b), it is doubtful in this case as
well whether any other provisions - and if so, which - are appli-

cable. For instance, the entire Article 33 of VO Funk (Nos. 711-803)
deals with "frequencies in the telegraphic ship radio service and
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in the mobile telegraphis airoraft radio servisce®, without in any
way oonfining said provisions to the public axchange of communica-
tions. In the same manner, Article 34 (Nos. 804-83)) deals with
"radiotelephony in the ship radio service”, without sonfining

said provisions to the publiec exschange of Sommunications.

As mentionsd earlier, the (exclusive) frequemay mngos for
“non-public services™ were ocmitted in Atlantic City (1947).
the basis of the preceding Regulatory Statute of Cairo (1938). it
would - for instanse ~ have been easier to interpret the IFV pro-
vision here under discussion: for the military radio stations
would have been required to use the frequenoy ranges provided for
them. In this connestion, it would have been irrelevant which type
of radio service (fixed or mobile servics,.orientation radio servics,
eto.) was to be carried out.

The m provision here under con:id-ntion, however, must
be interpreted in an entirely different way with respect to the
VO Punk of Atlantis City. MNow:the military radio stations are
required - the same way as cammercial radio stations, and in
sooperation with the lattsr - to use those frequency ranges (and
types of tranmaission) provided for the respeative radio service
by the VO Punk, without any differemtiation between coomsrcial
and military service.

It is obvious that this elimination of frequensy ranges
for "non-public® services really constitutes a nmeasure of c¢on-
siderable importance for military radio stations. For this measure
puts then on an equal foot with commeroial radio stations, so
that they will use the sams (or adjoining) chamnels as those assigned
to comaercial radio stations. Thus, the military radio stations - in
the same mammer as the oommercial radio stations - will operate in
the range of mobile services, whenever they engage in a mobils ser-
vice, and in the range of fixed radio services, whenever they engage
in a fixsd service, and so on.

The aforementioned obligations - in accordance with the
wording of the major term - apply, of course, only "as far as possi-
ble."

3. Under the third paragraph of Article 48, the military
radio stations are required to observe - "in general™ - the provisions
of VO Funk, whenever they participate in the public communications
service or in Mother services regulated by the ... Regulatory Statutes.”

The fact that military radio staticns, whenever they partici-
pate in the public service, are bound to observe the VO Funk provi-
sions seems to be a matter of course, for the reascon that -~ in such
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instances - they occupy a position as communications partner equal
to that of the comnercial radio stations, and aslso becauss otherwise
any partisipation in public communigations would be impossibls for
technical reasons.

The participation in ®other services regulated by the ...
Regulatory Statutes™, however, seems questionable, As mentioned
previously, VO Funk does not differentiate between public and
non-public services. It seems doubtful, therefore, whether - for
instance - the isions concerning the orientation radio service
(Nos. 1016-1024), concerning experimental radio stations (Nos. 1008-
1015), and concerning special radio services (Nos. 10341054 a) are,
®#in general®™, applicable to military radio stations. It seems
doubtful, for instance, whether military radio stations are subject
to the provision contained in No. 1049, according to whioh all radio
stations of the ship radio service are required to cbserve radio
silence whensver weather reports destined for all ship radio stations
are tranmmitted. : ’

On the basis of the regulation that, "in general," said pro-
visions must be observed, it may be concluded that - as far as
these dubiocus cases are concerned - military radio stations are
required to observe the VO Funk provisions to the extent that it
is necessary for operational peasons and dose not seem to be detri-
mental to the tasks of the military radio station. It will, in
this connection, be unavoidable to accept the fact that the appli-
cation of the provisions will be determined by a certain freedom of
Judgment on the part of the military radio stations themselves.

In summary, it can be stated that the wording of Articls 48
leaves wide romm for interpretation. If strictly interpreted, one
would - in prastice - be campelled to consider the majority of the
VO FPunk provisions as being also binding for military radio stations.
If interpreted less rigidly, the absclute freedmm of military radio
stations would be restfiocted only by their being bound, in ascordance
with the judgment of the radio statlons, by the VO Funk.

It, therefore, remains to be clarified whether any reasons
-~ and if so, which - exist for either a strict or a broad interpre-
tation. In this connection, the question will not here be examined
whether the provisions of the IFV and the VO Funk retain their
validity in case of war, and betwsen which of the contracting
parties - bellissrents and nen-belligerents - such validity would
be maintained . Said question has been examined by compsetent
parties 13). Besides, it is to be assumed that said Question has
only theoretical significance as far as present-day international
usage is concerned. The opinions will, rather be based upon peace-
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time conditions which must be considered as the normally prevailing

conditions and which, astually, have bsen 80 dssignated by inter.
"national decrees. . :

It ought to be mentioned in this connestion that military
forces in the sovereign territory of another nation (during pesce
time) cannot automatically claim the rights outlined in Article 48
of the JFV. The provisions of the IFY are binding with respest to
the matual relationship smong the contrasting governments; i.e.,
they expound international law. The legal position of foreign radio
" stations within the sovereign territory of another (sovereign) state
is determined on the basis of the dmestio law of sald state, in

conjunotion with special agreements concluded betwsen the respective
govermsants 14), :

IV. Conclusions

As far as the sonclusions are concerned, whioch are reached on
the basis of this analysis, the following points are of significance:

1. the faot that the wording of Article 48, especially the
first paragraph, dealing with the determination of the
%absolute freedan” of military radioc stations, has
resained essentially unchanged sinse the 1906 Conference,
although the other provisions of the Agreement and of the
Regulatory Statutes take fully into account the greatly
changed circumstances; and

2. the assumption that it was primarily immunity from the
comaunicating duty whioh, in 1906, led to the stipulation
of absolute freedom for military radio stations.

Thus, Article 48 ~ by retaining the original wording in spite
of a complstely changed situation - has assumsed a significanss which,
undoubtedly, could not have been intended at the time its wording
was originally determined. Due to the lack of sufficient documenta-
tion, it cannot be ascertained whether or not the resolving body -
the pertinent govermment conference of the UIT -~ was aware of this
change in significance. It must be decided accordingly whether a
strict or broad interpretation of Article 48 is called for. Article
L8 ought to be strictly interpreted if the retention of its wording
wers due only to the meshanical inadequacy and to the concessive
necessity of world-wide international conferences; it ought to be
broadly interpreted if its wording had been retainsd in full recogni-
tion and awareness of the changed status of technique and operation.
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The strict interprestation could bs justified by the volume
of modern international radio operaticns. In view of the extremely
strong development, which the radio traffis has undepgone -~ and is
still undergoing ~ in every sountry of the globe, and because of
the frontier-crossing effect of most elestromagnetic radiation
sources, ws are approashing a state whish can be described as
follows: the multitude of radiation sources existing in all coun-
tries can only become effective through intergovermmental or inter-
national agresments without mutual influence {(sush as determination
of frequensy distanse or geographical distanse, or through time-
sharing or directional radiation). This requires the olosest inter-
national sooperation. Such collaboration makes it possible to kesp
in operation a well-balanced optimm system of radiation sources.
Such an optimum system of electromagnstic radiation sources is
roughly comparable to a mechanical system vhose equilibrium is
determined by a great number of paramsters. If any one of these
paraneters deviates anywhere from the internationally agreed-upon
theoretical value, the equilibrium »f the entire system is, gener-
ally, disturbed. (It is unnecesasary to point out that the trans-
mitters here dealt with are only those which are effestive beyond
the confines of national boundaries, so that - physically - they are
not limited to national territories.)

A disturbance of this nature is not only injurious to the
ons who is being disturbed, but - in practice - also works to the
detriment of the disturber. For, now, the unsoordinated counter-
measures of the one who is being disturbed constitute, in their
own right, a source of disturbance. This is the reason why, for
instangs, regional frequency plans for certain radio services are,
in general, also observed by those countries which -~ by nol signing
the regional agreement ~ have expressed their dissatisfaction with
the respedtive frequency arrangement. The aforementioned retro-
action upon the one who disturbs the international equilibrium
generally resulis in a de facto agreesment - even in cases where no
de jure agreement has been reached.

As far as is presently known, no analopy exists to this
international interlacing of radio services and the ensuing neces-
sity of international coordination. It 1s possible that the appli-
cation of nuclear fission processes - in view of the likelihood of
frontier-crossing effects - will result in a similar requirement
for international cooperation.

Since it is irrelevant for the maintenance of the afore-
mentioned optimua system of radio transmitting stations whether
ihey are subjected to interference sither by a military or by a
comtercial radlo station, it is beyond any doubt that only a strict
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interpretation of Article 48 does justice to modern radio operations
in normal times (i.e., in times of peass). Sush a striet

tation implies, as earlier, the prastically unlimited appli-
oation of the VO Funk 15),

The international proxisions of the IFV and of the VO Funk
for camserdial radio services have been somtimuously adapted to
technical progress and to the expansion of radio traffic; they
already maks it possible for all the radio stations in the world
to operate side by side without any disturbances. If a number of
radio stations deviate frem these regulations, this worldewide
side~by-side operation of radio services is disturbed. In this
comection, it is obviously irrelevant which category of radio
stations (the military stations, for instance) causss this disturb-
ance through non-cbservance of existing international regulations.
If a certain category of radio stations is exempted from this
international regulation, this may result in making this regulation
ineffectual for all redio stations.

The provisions relating to military radio stations have,
obviously, not been subjest to this constant adaptation to the
status of technology and operation. It is beyond any doubt that
the first paragraph of Article 48 is insompatible with the afore-
mentioned requirements for an undisturbed side-by-side operation
of all radio services.

The provisions of VO Funk -~ except for ths 1ntroduntor{6
definitions of terminology - can be classified in two groups )s
l. Provisions which serve, either direstly or indirectly,
~ to avoid or reducs interferense, or which - in case of
interfersnce -~ contribute towards elimination of the
disturbance (side-by-side opesration of radic stations);

2. Provisions which technically and operationally wegulate
the international traffiec, including emergency sommuni-
cations (cooperation among radio stations).

On the basis of the views expressed sarlier, the undisturbed
side-by-side operation of all radio services requires, without
axception, that the provisions contained in the first group of
VO Funk stipulations be observed. In addition, the provisions con~
tained in the second group must be observed whenever radio stations
participate in international traffic (including emergency communi-
cations). These views ars contradicted by the unequivocal stipula-
tion of the Mabsclute freedom™ of military radio stations, as con-
tained in the first paragraph of Article 48. The second and third
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paragraphs of Article 48 would coineids with the aforementioned
views if - by deleting the words "if posaible” in the sedcorid
paragraph and the words ®in general® in the third paragraph - the
element of dissretion would be eliminated. In that case, however,
it would no longer be necessary to stipulate spesial provisions
for military radio stations, sinte - in sush case - their position
would, anyhow, be equal to that of camercial radio stations. This
would also eliminate the contradiction between Artiole A5 and
Article A8 of the IFV, sinas Article 45 is binding for all radio
stations, Wirrespeotive of their intended use." Only Article 19
would then have to be altered in such a way as to assure that -
through elimination of the last half sentence of the first para.-
graph of Article 19 (Rexempted are such services as, on the basis
of the provisions of Artisle 48, are not subjest to thess obli-
gations®) -~ the internstional regulation would remain valid for
military radio stations as well.,

In contrast to these views, ascording to which the military
radio stations ought to be assigned a position equal to that of
all other radio stations, it is - on the other hand - necessary to
taks into ascount the special needs of a military (pease-time)
radioc operation. Thess spesial needs comprise, for instanse, madio
services for regular and irregular exercises during training and
maneuvers, as well as all kinds of tests and experiments which may
maks it impossible - or, at least, difficult . to cbserve the
international regulations. The military radio services promote the
national defsnse, 23 is also expressed in the heading of Articls 48.
In view of this suprems gosl of naticnal defense, the requirement
of Mabeoluts frsedom®™ for military radio stations beocmes under-
standabls. The national defenss - to a larger extent than prasti-
cally any other funstion of the state - is based upon the ungquali.
fied sovereignty of the state. This is in acsordance with the
presmble to the IFV 17), which establishes the ™unqualified right
of any country to regulate its tslescommunigations system.” The
state must exercise this unqualified right primarily for those
measures which serve the national defense.

In the light of these deliberations, the "absolute freedom"
of military radio stations does not only seem justified but sven
necessary. This might lead to the sonclusion that the govermment
conference of tha UIT was fully aware of the change in the meaning
of words, which Article 48 had undergone, and that, therefore, a
brcad interpretation of Article 48 would seem applicables.

In this connection, it has been assumed that the voluntary

limitation of scvereign rights, brought about by Jjoining in an inter-
national agreement, is not ccapatible with the fundamental right of

-17 -




the state to carry out its national defense. We will have to
leave it to the expert in internmational law to ascertain the accu-
rasy of this assumption, whereby it ought to be taken into con~
sideration thay it is even possible to spsak of an international
martial law 18), if states - by voluntarily joining in respestive
agresuents - restrict their rights to a certain extent, sven in
case of war. We will only deal with the prastisal question as to
whether it is possible - and compatible with concepts of sover-
eignty - to impose restrioctions upon military radio stations,
without noticeably impairing the effestivensss of national defense.
For it has been shown earlier that the present status of radio
technology and of the international radio nstwork make it seem
urgently desirable to impose such restriotions upon military radio
stations in ths interest of all nations.

Such s possibility must, ually, be affirmed. To begin
with, the VO Punk - in No. 88 17) _ acoords the states a certain
fresdcm to -deviate from the VO Funk provisians under certain con-
ditions. In addition, the establishment of certain frequency
ranges for "non-public services" - sush as they existed once before 20)
- would probably afford a much wider latitude to the military radio
stations within the framework of the IFV and the VO Funk - at least
in times of peace, which are the only periocds here dealt with. It
may be assumed that the sstablishment of such exclusive frequency
ranges - in conjunction with provision No. 88 of VO Funk - would
enible the military radio services to carry out their tasks of
national defense - in times of peace - without any noticeable
impairment. For it would be possible to accord certain rights to
the military radio stations within these exclusive military ranges,
to the axtent that this would not work in any way to the detriment
of the effectiveness of other radio services. Beyond the afore-
mentioned contingensy, every country - asocording to the preambls to
the IFY ~ has the possibility to allccate to its military radio
services any other desired frequencies whose peace~itime utilization,
however, would be subjest to the sane international provisions as
the commercial radio services.

The VO Funk, concluded in Cairo in 1938, provided for certain
frequency ranges for "non~public services' and, thereby, gave the
military radio stations a sphere of the radio spectrum - in the fom
of several partial spheres - for their exclusive use. Such an
arrangement - adapted to the present as well as the foreseeable
future status of technology and operation in a revissed version of
the Regulatory Radio Statutes - might possibly constitute the pre-
requisite for a revision of the wording of Article 48 and might
eliminate the doubts arising in interpreting the present wording.
This way, it should become possible to include the military radio
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services in a olear international regulationr which, on one hand,
would take into assount the justifishle interests of national
defense and, on the other hand, would assure the undisturbed oper-
ation of an internationsl radio system.
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FOOTNOTES

1) of. BGBl /“Buergerliches Gesstzbushy Civil Cods/ II, page 9 ff.,

dated 2 February 1955.

2) Paragraph 1 of Article 45 reads as follows:

¥All radioc stations -~ independent of their intended use -
must be built and operated in such a way that they will
not cause any harmful interference with respect to the
radio comections or radio services of the other Ordinary
or Extraordinary Menbers, of the redognized private oper-
ating companies, and of other operating companies whioch
are properly authoriged to engage in a radio service and
which are operating their service in asccordanse with the
regulations of the pertinent Regulatory Statutes.®

3) Paragraph 1 of Article 19 reads as follows:

L)

5)

é)

"The Ordinary and Extraordinary Members are obliged to
observe the conditions of this agreenent - as well as
the Regulatory Statutes pertaining thereto - with respect
to all telecommunication offices and service stations,
either built or operated by them, which take care of
international operations or which might causs Hammful
interferencs with the radio service of other countries;
exempt ars those services which, on the basis of Article

L& of this agreemsent, are not subject to the aforementionsed
obligations.®

He Thurn, "The International Reguylation of Radio Telegraph and
Telephony (International Radio Agreement, Washington, 1927)",
Springer, Berlin, 1929, page 2 ff.

4. Thurn, above reference, page 4 If.3 also cf. J« Stewart,

#1e International Regulation of Radio in Time of Peaca,®
Oupplement to Vol. CXLII of the Annals c¢f the American Academy
of Political and Sceial Scilence, page 76 ff., Philadelphia,
1928, and !l. Bredow, '"In the Grip of the Etheral Waves," Vol. I,
lundus Publishing House, Stuttgart, 1954, page 105 ff.

This duty is formulated as follows in Article 44, paragraph 1,
of the IFV: "The radio stations of the mobile service, without
regard Lo the type of radio installation utilized, are required
to partake in the mutual exchange of radio messages within the
framework of their usual operation.'” In the course of the
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7

8)
9)

10)

1)

12)

13)

1)

preliminary oontumo-, the following wording was apood uponsi
"The acastal stations are required to reseive and send telegrams
from or to ships at sea, irrespective of the wireless telegraph
systems employed by said ships” (Apticls I, paragraph 2).

Govermment Printing Office, Berlin, 1231.08; of. WF. Studer,
WFiftieth Anniversary of the First International Radio Communi-
cation Conferende,® Journal UIT, No. 9 (1956), page 206.

He Thum, aforementioned reference, page 31.

Proceedings of the Sixth Plenary Session in “Resord of the
International Radioc Telegraphy Conference in London,” Bern,
1913, page 421 ff.

Artiele 46 reads as follyws: ®Distress calls and emergenay
reports - The radio stations are required to reseive with
unsonditional preference distress calls and susrgensy reports
- irrespestive of their plase of origin - as well as to reply
to sudh reports with equal preference and, thereupon, to cause
the necessary steps to be t;bn "

For reasons of clarity, only the Numbers of the VO Funk (leaving
out Chapters and Articles) are listed here and in subsequent
references.

As far as the question of the validity of the IFV for belliger-
ants 1a concernsd, one of the few existing references in the
docagiants of the 1927 Washington Conference, Vol. II, pages
4567-iy68, is contained in the statements of the U.S. dahga.te,
with reference to Artiele 21 of the Washington A

ees Bosides, it is the purpose of the conference to eat.ablish
a private or camuercial agreenmt. The question of sovereignty
in matters of interference has, thersby, besn settled. This
rspreseanted a difficult subjest, since it is possible for so
many nations to have absolute freedom and, nevertheless, not bes
be campletely protected by Article 21.7

The first exmmination of this question, known to us, which was
obviously brought about by the utilization of radio telegraphy
during the Russian-Japanese war, is contained in F. Sgholsz,
"lireless Telegraphy and Neutrality," F. Vahlen Publishing
House, Berlin, 1905, i.e. only a few years after the technical
application of wireless telegraphy?!

cf. Schuster/Pressler: '"The Position of Foreign Radio Stations

within the Sovereign Territory cf another Country, as based upon
the International Telecomnunications Agrsement," Jahrb. f. intem.
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15)

Beoht /International Law Almanas/ 6 (1956), Goettingen, 1956.

This view is confirmed by certain referenses in the records
of the Washington Conference ("Records of the Internmational
Radio-Electric Conference, held in Washington in 1927, UIT,
Bern, 1928). Volune I of thess redords, for instance, gon-
tains the following note by British India (No. 169, page 59)
with regard to Articls 21 of the London Agreements

"All radio-slectric stations are to be subjest to the
Agreement and Regulatory Statutes concluded at said
Conference, with respect to technical equipnent as will
as the duty to avoid interference.”

A British proposition (No. 234, page 91) wants to eliminate
"military radio stations® in the teminology of the Regulatory
Statutes, with the following ressoning:

®The military servioces, as defined in this paragraph,
are not considered susceptible to international regula-
tion. HMilitary installations — to the extent that they
fall into the sphere of the international agreement -

. are reguired to operate in conformity with those provi-
sions of the agreement which are applicable to the type
of service they engage in. Military installations ene
gaged in mobile service, for instance, would utilize
waves comprised in the bands generally allocated to
mobils services.”

Furthermore, the following reasons are offered for a British
proposal (No.358, page 133):

"It is not proposed to allocate special bands to military
stations as such. Of aourse, these stations - the same
way as all other government stations - will observe
those provisions of the Regulatory Statutes which ars
applicable tc the type of service they are engaged in,
just as they will continue to be subject to the provi-
sions of Article 21 of the Agreament.m

Finally, the following reasons are given for a Japansse suggestion
(No. 361, page 133) concerning Article 5 of the Regulatory
Statutess

In view of the fact that the military services are not

subject to any resiriction as far as the utilization of
waves ig concerned - which results in disturbances of
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the cammmnications network - it seems advisable to subject
these services to the same restrictions as those pertaining
to other services."

16) The faot that the provisions of Chapter IX (Article 21: %Rsdie

17)

18)

19)

20)

Secrecy®) and of Chapter X (Artiele 223 ®licensing®) of the
VO Funk cannot be assigned to either one of thess two groups
is due to the reason that - ascording to their nature -~ these
provisions do not belong in the VO Funk, but in the IFV instead.
The principle of "Telecammunications S-ercoy" was regulated,
anyway, in Article 22 of the IFV; it would, therefore, seem
appropriate to regulate "Radio Sesrecy™ as well within the
framework of the IFV. The provisions conserning the licensing
of radioc stations are also part of the sovereign obligations

of the sontrasting parties, whish are regulated in the IFV
iteelf.

'I‘hé preazbles reads as follows:

“In full recognition of the unqualified right of any
sountry to regulate its telecommunications system, the
delegates of the dontrasting govermmants have -« in
mutual understanding - soncluded this agresment, in order
to improve the lations mmong nations by means of a good
telscommunications service."

of., for instance, the Hague Conference (1907), the Geneva
Convention (18&), and others.

No. 88 of the VO Funk reads as fcllowsi

%A member nation of the confederation may allocats to
a radio station a frequency, which deviates from the
distribution system for frequency ranges and from the
cother provisions of these Regulatory Statutes, only
if sxpressly provided that it may not result in any
harmful disturbances of the service engaged in by
other radio stations, if sald stations cperate in
accordance with the provisions of the /igreement and
of these Regulatory Ctatutes.®

For lack ¢f an internationally agreed-upon definition of the
term Ynon-public services™, not only military radioc stations
were operated within these rangss for Ynon-public services",
but also police stations, government stations, private sta-
tions, and the like. The records of the Atlantie City Confer-
ance do not contain any reasons for the slimination of these
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frequency ranges. The records of the Washington Conference,
however, contain certain significant references in the reasons
given by several countries for sulmitting propositions regard.
ing the frequency ranges for non-public services, which are
meant to replace former ranges reserved for military servises
fof. also Footnote 15).



